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Notice

This course does not constituteThis course does not constitute 
legal advice or the formation of an 
attorney client relationship.
W till b f i dWe can still be friends.
Course Identification/ReferenceCourse Identification/Reference 
Number is: C20160337



Overview

Formation of contract: the meetingFormation of contract: the meeting 
of the minds
Traditional mirror theory
Modern commercial law 
contrastedcontrasted 



Overview

TerminologyTerminology
Amendment
Addendum (Addenda)
Amended Agreementg
Novation
Revised AgreementRevised Agreement 
Restated Agreement 



Amendment 

Agent Authority and DutiesAgent Authority and Duties 
Regarding Amendment 
Negotiations
Scope of agency authority and duty toScope of agency authority and duty to 
communicate/convey

DisclosureDisclosure
Keeping track (version control to be discussed)



Amendment

Contractually approved method(s)Contractually approved method(s) 
of communication
when effective ‐ unacceptable timing, 
lack of considerationlack of consideration
counteroffer, rejection, acceptance and 
unclear communications 
rescission of previous offerp



Confirmation

 NJAC § 11:5‐6.2 Contracts of sale, leases and listing agreements

(a) The following paragraphs specify licensees' obligations to obtain written 
confirmation of the intentions of, and to deliver copies of documents to, 
parties to a real estate transactionparties to a real estate transaction.

1. Where a licensee memorializes the terms of an offer or counter‐offer on a 
writing which will itself become an "instrument" as defined in (a)3 below, thewriting which will itself become an  instrument  as defined in (a)3 below, the 
licensee shall deliver to the maker of such an offer or counter‐offer a clear 
copy of the executed offer or counter‐offer immediately upon its being 
signed, and initialed if necessary as provided in this section, by the maker of g y p y
the offer or counter‐offer. Any addition, deletion, or other change in any such 
offer or counter‐offer shall be initialed by the party proposing such a revision 
and, if accepted, by the other party to the transaction.



Confirmation

 NJAC § 11:5‐6.2 Contracts of sale, leases and listing agreements
(a)(a) …

1. …
2. Where a licensee records the terms of an offer or counter‐offer on a writing which 
is not intended to be binding upon either party, and which so states on its face, in the 
event that the licensee secures the signature and/or initials of any party on such a 
writing, the licensee shall provide to the signing and/or initialing party a clear copy of 
the writing as signed and/or initialed by them.

3. As used in this subsection, the term "instrument" means any complete and fully 
executed written contract of sale, lease, option agreement, or other writing affecting 
an interest in real estate, or any complete and fully executed addendum or 
amendment to any such contract, lease, option agreement or writing. The term 
instrument as used in this subsection does not include listing agreements and buyer 
brokerage agreements.



Confirmation
 NJAC § 11:5‐6.2 Contracts of sale, leases and listing agreements

(a) …
11. …
2. …
3. …
4. Licensees shall immediately deliver to all parties to any fully executed instrument a clear 
copy with original signatures of any such fully executed instrument. Licensees shall provide their 
clients with a fully executed copy of any sale or exclusive sale or rental listing contract at the timeclients with a fully executed copy of any sale or exclusive sale or rental listing contract at the time 
of execution thereof.

5. Licensee‐prepared revisions or additions reflected on the instrument itself shall be initialed by 
all parties to the transaction. Licensee‐prepared revisions or additions to an instrument not 
memorialized by changes on the instrument itself shall be reflected on amendments or addendamemorialized by changes on the instrument itself shall be reflected on amendments or addenda 
to the instrument signed by all parties to the transaction.

i. Licensees shall immediately deliver to the party proposing a revision or addition to an 
instrument a clear copy of any proposed revised instrument initialed by that party and a clear 
copy of any proposed amendment or addendum signed by that party.copy of any proposed amendment or addendum signed by that party.

ii. All revisions, amendments and addenda to any fully executed instrument which are prepared 
by licensees must comply with New Jersey law as it pertains to the attorney review of contract 
and lease documents prepared by real estate licensees.

6. This rule is to ensure prompt communication of the executed evidence of a transaction to all 
interested parties.



Still More Amendments

ConfirmationConfirmation
Suggested amendments to gg
contract canceled during attorney 

ireview
How to addressHow to address



Formalities of Effective Amendment

Integration clausesIntegration clauses
Rare exceptions: mutual mistake and 
fraud in the inducement
RatificationRatification 
Subsequent amendment 



An Example

Integration ClauseIntegration Clause
(d)This Agreement sets forth the 
entire agreement between theentire agreement between the 
parties hereto, and fully supersedes 
any and all prior agreements orany and all prior agreements or 
understandings between the parties 
h t t i i t th bj thereto pertaining to the subject 
matter hereof.



Formalities of Effective Amendment

Documentation and executionDocumentation and execution
Statute of frauds
Execution by representatives
Formalities (Manner of Signature)Formalities (Manner of Signature)
Proof of Authority 
 Corporate resolutions and LLC resolutionsp
 Executors and administrators
 Powers of attorney



An Example

Dates of Execution of this Contract:

 by Owner(s): ______________ by Contractor: _____________

 OWNER(S) RJI Contractor, LLC

 _________________________________________ By________________________________________
Robert J. Incollingo, Managing Member

 _________________________________________ _________________________________________
Home Repair Salesman Name (print in full)



An Example
RESOLUTION TO SELL REAL ESTATE

WHEREAS the Limited Liability Company owns certain real estate that is no longer needed for the operation ofWHEREAS, the Limited Liability Company owns certain real estate that is no longer needed for the operation of 
the business and that it would further be desirous to sell some; be it:

RESOLVED, that the Limited Liability Company sell real estate known or described as 123 1st Street, Township of 
Mount Holly, Burlington County in the State of New Jersey, to for the purchase price of $  
($_______)as set forth in a certain purchase and sales agreement as annexed hereto.
The undersigned hereby certifies that he/she is a duly elected and qualified Managing Member of  
_______________________, a Limited Liability Company duly formed pursuant to the laws of the State of 
New Jersey  and that the foregoing is a true record of a resolution duly adopted at a meeting of the members 
and that said meeting was held in accordance with state law and the Operating Agreement of the above‐
named Limited Liabilit Compan on and that said resol tion is no in f ll force and effect itho tnamed Limited Liability Company on ,and that said resolution is now in full force and effect without 
modification or rescission.

IN WITNESS WHEREOF, I have executed my name as Managing Member of the above‐named Limited Liability 
Company this date ,   of 201__.

_____________________________
Managing Member



Formalities of Effective Amendment

Documentation and executionDocumentation and execution 
(con’td)
Contracts under seal
NotarizationNotarization
Counterpart execution



An Example



Formalities of Effective Amendment

Incorporation by ReferenceIncorporation by Reference
Formalities ‐ timing, description and 
manifestation of intent
Exhibits and missing exhibitsExhibits and missing exhibits
Documents incorporated by reference 

d dinto incorporated documents



Formalities of Effective Amendment

Incorporation by ReferenceIncorporation by Reference 
(cont’d)
Condominium documents
Recorded easements and otherRecorded easements and other 
impediments to clear title



Formalities of Effective Amendment

Version ControlVersion Control
Execution (dating and initials)
Stamping Paths and DatesStamping Paths and Dates 
 C:\RJI\1L\forms\2010 contracts\c09.agt.wpd February 27, 2012 (8:10pm)

Legal effect of mistakeLegal effect of mistake
Reversion to earlier deal or ‘no deal’?

Illegal provisions and the SeveranceIllegal provisions and the Severance 
Clause



An Example

Severance ClauseSeverance Clause
 (c) Should any provision of this 
Agreement be declared or determined byAgreement be declared or determined by 
any court to be illegal or invalid, the 
validity of the remaining parts, terms or y g p ,
provisions shall not be affected thereby 
and said illegal or invalid part, term or 
provision shall be deemed not to be a 
part of this Agreement.



Revisions by Mark‐up

 Interlineations
/

1footnotes1, asterisks*, 
Initials why when and howInitials ‐ why, when and how



An Example



Another Example



Revisions by Mark‐up

The importance of dating andThe importance of dating and 
initialing
Legal drafting conventions –
[b k t ] t ik t d d li[brackets], strikeouts and underline
Word processing comments andWord processing comments and 
metadata



An Example



An Example



An Example



An Example



An Example



An Example



Amended Agreements 

Amended (Revised and Restated)Amended (Revised and Restated) 
Agreements 
Opening Recital
Witnesseth:
Whereases and Now therefores

Supercedence ‐ in whole or part



Addenda

Extensions and renewalsExtensions and renewals
Assignment and assumptiong p
Cancellation



Extension by Amendment



An Example



An Example



An Example



An Example



RELEASE OF CONTRACT

THIS AMENDMENT dated the 30th day of August, 2004.

RELATIVE to a certain Agreement of Sale dated the 30th day of March, 2004.

BETWEEN Ruben Roque, whose address is 21 N. 22nd Street, Camden, New Jersey 08105, referred
to as the Seller, and Son Thach, whose address is 807 Princeton Avenue, Cherry Hill, New Jersey, , , y , J y
08002, referred to as the Buyer. 

WHEREBY Seller and Buyer agreed to sell and buy all that certain tract of land and premises
situated in the City and County of Camden, State of New Jersey, more commonly known and
d i d 3703 W fi ld A C d N J 08110 d h h Ci fdesignated as 3703 Westfield Avenue, Camden, New Jersey 08110 and shown on the City of
Camden municipal tax map as Lot 52, Block 1017.

IT IS now mutually understood and agreed that the above referenced Agreement of Sale is hereby
declared null and void and that the Seller agrees to release to the Buyer, and monies deposited in thedeclared null and void and that the Seller agrees to release to the Buyer, and monies deposited in the
escrow account of Century 21 CGW Realty under said Agreement of Sale.

IN WITNESS whereof the parties hereto have hereunto set their hands and seals dated the day and
year first above written.

                                                            D.S.

D S                                                           D.S.

                                                            L.S.

                                                            L.S.



Conclusion 

Common Sense Guidelines for theCommon Sense Guidelines for the 
Pressured Professional 
P.S. Sign and initial in Blue Ink!
P.P.S. Date Everything! 



Open Q&A

Don’t Forget to Sign Out.
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